
UNITED STATES DISTRICT COURT

FORTIIE

DISTRICT OF CONNECTICUT

THOIVIAS E. PEREZ, SECRETARYOF
LABOR, United States De,parhnent oflabor,

Plaintifl CIVIL ACTION: 3: l2-cv-00490(JBA)

S.D. TRANSPORTATION SERVICES, LLC et.
al.

Defeirdants.

coNsENT J{]pGMENT AND ORDER
AS TO DEFENDA}IT S.D, TRANSFORTATION SERVICE$. LLC

Plaintiffhas fÏled his Complairrt and Defendant SÐ. Transportation Services, LLC ("S.D.

Transportation') has appeared by counsel, fiIed an Answer to the Complaint and, to avoid costly

litigation and without admitting or denyíng liability, hereby conserts to the entry of this consent

judgment and otder (the "Consent-Judggnf,') without contest. Bythis Consent Judgme,nl as

well as a separately signed settlement agreement as to Stephen DiMarco (the "Set-tlgfnent

AEreemegtl'), Plaintiffand Defendants flrlly resolve all matters in controversy in this action.

WHEREAS, before 2005 drivers for motor carriers were generally exempt from overtime

under the Fair Labor Standards Act ('ELSA ) pursuant to the Motor Canier Act oce,lnption; and

WIIEREAS, in 2005 Congress enaoted the Safe, Accountablg Flexible, Efficient

Transportation Equity Act: A Legacy for Users ("SAFETEA-LU'), which eliminated the exempt

status of some drivers pursuant to the Motor Canier Act exemption; and
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IVHEREAS, in 2008 arnendments to SAFETEA-LU defined a "covered employee" to

include categories of drivers who were eligible to receive overtime compensationunderthe

FLSA specifically drivers of "small vehicles" (e,g, vehicles weigbing 10,000 pounds or less);

and

WHEREAS, S.D. Transportation is a motor carrier whioh has a fleet of vehicles that

includes both small vehicles and large commercial motor vehicles; and

IVHEREAS, S.D. Transportation has assertedthat neither SAFETEA-LU nor the 2008

SAFETEA-LU amendment nullified the Motor Ca¡rier Act exemption from overtime for its

drivers of small vehicles or large comrnerrcial motor vehicles; and

WHEREAS, S.D. Transportation has asserted that its drivers were not "covered

employees" within the meaning of the 2008 SAFETEA-LU amendments if they operatedboth

small vehicles and large oommercial motor vehicles in any given workweek; and

WHEREAS, Plaintiffclaimed, and takes theposition, that the drivers were, and are,

"coveted employees" within the meaning of the 2008 SA¡ETEA-LU amendments and were and

are eligible for overtime compensation in any workweek in which they operated a small vehicle;

and

WHEREAS, to avoid further cost as well as the uncertainty of litigation, S.D.

Transportation €ntered into this Consent Judgment; and

WHEREAS, S.D. Transportation believes that the avoidance of further litigation is to its

benefit as well as the benefit of its drivers; and

WHEREAS, since January I,2014 S.D. Transportation began paying its drivers overtime

compensation in workweeks in which they worked more than 40 hours and also drove a srnall

vehicle.
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Therefore, for good cause shown, it is:

1. ORDERED, ADJUDGED and DECREED that Defendant S.D. Transportation, as

well as its agents, servants, employees, and all persons acting or claiming to act on its behalf and

interest be, and they hereby are, permanently er$oined and reshained from violating the

provisions of the Fair Labor Standards Act, as amended (29 U.S.C, $ 201 et geq.) (hereinafter,

the "¡þ!'), in any of the following manners:

a, Defendant S.D. Transportation shall not, contrary to Sections 7 and

l5(a)(2) of the Act, employ any employee who in any workweek is engaged in commerce or in

the production of goods for commercg or who is employed in an enterprise engaged in

coÍrmerce or in the production of goods for commerce, within the meaning of the Act, for

workweeks longer than forty (40) hours, unless such employee receives compensation for his

employrrent in excess of forty (40) hours at a rate not less than one and one-half times the

regular rate at which he is employed; and

b. Defendant S.D. Transportation shall not fail to make, keep, and preserue

aocurate records of employees and of the wages, hours, and other..conditions and practices of

emplo5anent m¿intained by it as prescribed by the regulations issued pursuant to Section 11(c) of

the Act and found in 29 C.F.R. 516, as arnended from time to time.

2- Further, the Cor¡rt finds, and the parties agree, that Defendants' employees are

due the aggregate amount of $500,000.00, which is inclusive of (a) $250,000.00 in back wage

overtime compcnsation, and (b) S250,000.00 in liquidated damages; all as shown on Exhibit A

attached hereto, which Exhibit A is incorporated herein and made a part hereof. The Court

further finds, and the parties agree, that such employees are entitled to Interest (as defined in

Section 4(d) below) ondefenedpayments ofback wage overtime compensation and liquidated
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damages at the rate of one percent per aDnum, compounded annually. Therefore, it is

ORDERED, ADruDGED and DECREED that the Defendant S.D, Transportation is rcstrained

from withholding palment of said back wage overtime compe,lrsatior¡ and is ordered to pay said

liquidated damages and Interest.

3. Defendant S.D. Transportation represents that Defendants have been in

compliance with the Act since on or before January l,2Ol4. Plaintiffhas relied on the foregoing

representalion an a material induceinent to enter into this Consent Judgment. Accordingl¡ it is

ORDRED, ADJUDGED and DECREED that any action for back wages or liquidated da:nages

which may have arisen on or after January i,,2014, shall be unaffected by this consent

Judgment.

4. It iS fi¡rtherORDERED, ADJUDGED AND DECREED thatDefendant S.D,

Transportation shall pay the back wage overtine compe,lrsation, liquidated damages and interest

set forth in Section 2 in the following manner:

a. Defendant S.D. Transportation shall pay to Plaintiff: $250,000.00 in back

wage overtime compensation, 9250,000.00 in liquidated damages, and Interest (as defured in

Section 4(d) below) (the'@). The Total Employee Compensation

shall be paid in installments in accordance with the schedule set forth on Exhibit B attached

hereto, which Exhibit B is inco¡porated herein and made a part hereof. For each installment

shown on the attached Elhibit B. Defendant S.D. Transportation shall, on or before the date due,

deliver to Plaintiffa ce¡tified sheck or bank check in the gross amount then due. Each zuch

check shall be rnade payable to the "\Mage and Hour Division-Labor", include the note

"WHISARD No. 1609795', and be delivered to Plaintiffat the following address:

U.S. Deparhnent of Labor
Wage and HourDivision
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finds, that lnterest will continue to accrue on any amounts that are not paid timely in accordance

with the attached Exhibit B.

5. Plaintiffshall disnibute Defendant S.D. Transportatíon's pa¡anents of back wage

overtime compensation, liquidated damages and lnterest to the employees listed on the attached

Exhibit A or to their estates. Plaintiffwill deduct the employees' share of social secruity and

federal withholding taxes from back wage overtime compe,nsation before distributing such

amounts to employees. The amounts paid as liquidated damages and Interest shall not be subject

to deductions hereunder. Whenrecovered wages or damages have not been claimed by any

employee within three (3) years, because of inability to locate such employee orbecause of such

employee's refusal to acc€,pt such sums, Plaintiffshall deposit them into the United States

Treasury as miscellaneous receipts, pursuant to 29 U.S.C. $ 216(c).

6. Plaintiffand Defendant S.D. Transportation agree that this Consent Judgment

shall not affect the legal rights of any of Defendants' employees who are not named on the

attached Exhibit A; provide{ however that Plaintiffagrees not to perfonn any further audit of

Defendant's payroll records with respect to any employee listed in Exhibit A or Exhibit B

attached to the First Amended Complaint in this action with regard to the period before January

L,2014, Plaintiffand Defendant S.D. Transportation consent and agree that the claims of

individuals who are named on Exhibit A or Exhibit B of the First Amended Complaint in this

action but not named on the attached Exhibit A. shall be dismissed without prejudice, and such

individuals shall retain their right to file zuit for any violations alleged to have occuned under the

Act. Accordingly, it is ORDRED, ADJUDGED and DECREED that ariy claims which may

have arisen under the Act with respect to individuals who are named on Exhibit A or Exhibit B
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of the First Amended Complaint in this action but who are not named on the attached Exhibit A,

are hereby dismissed from this action without prejudice.

7. It is ORDERED that neither Defendant S.D. Transportation nor anyone on its

behalf shall, rmder any circumstances, accept orkeep any amount rehtned to it by an intlividual

owed compensation under the Settlement Agreernent or this Consent Judgment, or otherwise

attempt to recov€,r any amount paid to any such individual in connection with the Settlement

Agreement or this Consent Judgment, ln the event that any such arnount is received from an

employee, Defendant S.D. Transportation shall irnmediately rernit suoh amount to Plaintiff at the

Philadelphia, PA address set forth in Section 4(a) above.

8. It is ORDERED that if Defendant S.D. Transportation fails to pay any amount

due hereunder within ten (10) days after the date due (a "Piynqent-Dgfault') the entire balance of

the Total Employee Compe,nsation shall become immediateþ due andpayable. Plaintiffshall

send written notice to Defendant of an alleged Paynrent Default at the address provided in

Section 10 below. Defendant may within seven (7) days of such notice cure the alleged Payment

Default. Subject to the preceding riotice requirement and opportunity to cure, Defendant S.D.

Transportation hereby consents and agrees that Plaintiffshall have the right to file with the

Court, and the Court may enter, the Amemded Consent Judgment that is attached to the

Settlement Agreement as Attaohme¡rt 2, upon the occurrence of a Payment Default or other

Event of Default as set forth in Section 6 of the Settlement Agreement.

9. It is turther ORDERED, ADJUDGED arrd DËCREED that eachparty shall bear

its own fees and other expenses incurred by such party in connection with any stage of this

proceeding.
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10. Except as may be otherwise provided herein, any notice ptovided by a party

pursuant to this Consent Judgment shall be in writing and deliveredby overnight mail to the

addresses below:

a. If to Plaintiff

U.S. De,partrnent of Labor
Ofñce of the Solicitor
JFK Federal Building, Room E-31 5

Boston, MA 02203
Atbr: 'Wage Hour Counsel

b. Ifto Defe,ndants:

Paul S. Tagatac
Michelson, Kanq Royster & Barger, P,C.
10 Columbus Boulevard
Hartford, Connecticut 06 I 06

Any such notice shall be deemed provided on the date that the notice is receÍved. Each

party shall immediately notify the other party of any change in the name or address to whom

notice ís to be sent pursuant to this Section 10.

*'Si .iæt;t ìJ'+;itÍ ¡iii.í, ::,:r.

2014,

I

I Court Judgg U.S. District Corut for the District of Connecticut

AccEprED AND AGREED ro rnrst'nev or fuP%ov.

{r*¡Ft{. t:L¡k¡f ***:f ¡Í.**** {.S*{.{c*{r{r{.
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F'ORPLAINTIFF

M. Patricia Smith
Solicitor of Labor

Michael D. Felsen
Solicitor

, Attorney: M4666509
Counsel for Plaintiff
U.S. Department of Labor
Office of Solicitor
JFK Federal Building, Room E-375
Boston, M402203
Phone: (617) 565-9031
Fax: (617) 565-2142
Email : miller.scott.m@dol.gov

FOR DEF'ENDANT S.D.
TRANSPOR

Paul S.

SERVICES, LLC:

Counsel Defendant S.D. Transportation
Serr¿ices, LLC
Michelson, Kane, Royster & Barger, PC
l0 Columbus Boulevard
Hartford, CT 06106
Phone: 860-522-1343
Fax: 860-548-0194
Federal Bar # ct 08548
Email : ptagatac@mkrb, com
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s460:38131 OllÙen Hi¡dr Sa*h"09; $æ4,69r

ss3.64. $102,28.i3z; ..rtiz;.Ji¡-an $Ë.,.3-,64.

P,äézi.Èeorieiö Slú2.$6, si142.56. :$885il2133.

sros¡8.13,i. PancliiÌ^,Jo5èirh s234.69 .sz3[,6E

s2,7ri6:00ß5ì Pallatlr, Þ¡ebnain $i,sg3.oo: 5L383.(p

EÍh¡b¡t A. Paie 5 irfT



,i. ii:I-:': r-rtai l¡r!-rir:i ì

136 Fare; AoÙ 'Sr,åe6.¡iö Srrss6rao $s,7-s¡*60

\s.7 P€tesl,jMichäèl Èzsr.le $201.16: ,s,+oz,sz

.138' Petcs5kl.Eete '$4?9.99 $4¿e.99 rS8s9.98.

t19 P.arif;. p. eaËl: $50.19 s50.29, $100:sa

1dù. Pçrretta.lCha¡maine s¡+¿.s6. s44z¡'ei Slbs.lã

14I Þeiron;medf :5-553 20 Så53iå0 '9.¡'fgauo

t$z Fsrso¡;;¡uç¡"^ $rczsl ,9:r.9,¡e $lg. isz

143 Sô7"05: Sç¡¿OS: .$134:'f0

r44 Piì¡weiç p¿tli'áic 5r';oîå:sz $tloTz:er $¿j4si14

i4i damsay;,Gprdon Siaeú Sså.2ö $ie+:+o

146' Ra'posq;.6ill. $ç,'rolgs, $.6;10Í95 $1220.3,90,

!47 Redh/êìô-;o.scå.r' ,92&+.98ì 52&*,e& '$5.89.i96

1¡t8: Riv,ëiã,,Meiílu" S117i35, *tþ:Îsr ,$234.70'

t¿is, Èlùer.a;Fierrio, :;$5o2.91 9502.9.L :si,005:û¿

150 no¡EettLnobdrt ..,st¿o;lat $.rzo.ro ,$tcri¿o":

151 Rt¡Esieie;.FiliÞpo Ë1;81O¡q7 $l,Bfo;47 :$g;oZolg?1.

îgz 9äteh¡,Hàseh :s*564.t3 s?;$6:ß.83.. ,S5,Iz9ioi¡

1s3.. Sbmueh,:aarv $94,Stl Ses.ËB: :$r87'J3

154 Sen.dler'An:ilr:quu, .$3;aB6¡Str.Si,7.¿s,li sr;¡¿¡-+t

185: satcltê.lL.ontåf S33.ss 9eas-s s.6-.-7.o6

f5ì6 SËhfoËbserj.Adàni s50¿9. .S5o.2e s1ms8.

157 Sehoi¡etd.,,Aithur S2;86e,57 Sz,às6isir' $,S;i¡crr+,

lsii $cñofie!0,'c.ã9qv sc30.7t: sÈo..z.s: .92,',61i5â

15ö 5Êê¡William $419I S4t.et $8¡¡ez

160. Sherniàn,.Stephen 5r,rgg;sz s1,13e.e2 52;zvs.A

iè,r, Shell, Jåsötf Såi5z:rz S3¡ss2.z2 9e,zos.a+

rð1 Sikorski, tdwarö s185.24: StB5:24' :S3ZO.4å
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EXEIBTTA,

Amormts fo Be PaidÐmoloyeeq

163 Siriþoe;.M0.æs $1å.si. Ssr.ti:sr. $63?.02

!ei4 Srrittþ; gtlan $3;81e.7¿ $¡;trs.zz 's7.,6274+.

165 Srhitlî¡ Edviâid .s2i13s,68 $,.2,t}5:6.8 '$'1t 27.1..'36,

tõ6. sofianiè;loliif S452,62 S4b2¡6t 'seós:¿j[.

761 sBarkçl bauid .Ë2..{,isi+ $z;liis.74 '$4,zgr:4b

ioa stenfiþid. Þdw¡r¿ stà.be ,$93¡EE çraz.;¡e

169.. $trlþlfnsr.P,qrn$i .,s1,,508.1¿ s1:,50&.79 ,53jqtz,44,

170 str'6ëiäiáln,'Eiik'' st,4?4.s0r 51424.9tI1 .92;84s8ô.

tîI si¡'ilih¡r<t Ribiard s6,f0r.e5 s6,101,95.: $tä2o3uo

r¡i l"eceidin;.lvtohamed $¿ôf"{6. $¿ci-i.röj $äö?,32,

17E, Itleri¿ùit:Ronåld. s8a&ß sl,e7ag6$.8s. "e.r.Ê'

!7* rholftpiorl;,CäfieB $zo12 S2o;tz. 5+0;aa

175 Vàisaþ; MíEt¡er 'S2;514.'34: .$zrs14.54 s5,0tÐ:08'

fi6 tJVeçf ierais: s4$e.olii s¿.r9.'ø9: ,$æ5ce

lT,,l. 'SõJ.o.cg'
S5'gg,lg- $rû.72;E6

77e Willd¡msjri¡Ér¡t Ss,te.sr $lts.sti :$6g7joe

f,79 Wôfadrtw; Ricâiilö .Sz;si4$4i 92;St4.5iß 'stð2s,0Ë

ihCI ri/\ioni tltieah $1ÉF+;lt4 St,3qlr4 :!,2Ìtß¿e

rar, vüoqd'.iãmes $¿5s.gï sðss*z :59rr.+à

18-2i v,qunE;6ärg ',$û9er.s+. 5r¡s6lngl. $S;9Ê2i68

lss. Zöhliiäähj,Fr.ett
's16.7c

916.76. .$3¡3i52

Ëxh¡b¡tA -Pa$e7 ot:7



EXHIBIT B

Payment Schedule

Payment No. Date Due Amount Due lnterest Due Total Due
L E*ecution Date Sso,ooo.oo $o Sso,ooo.oo
2 LzlL/t4 s50,000.00 Sror.gz Sso,ror.sz
3 6ltlts S25,ooo.oo $zgt.et 52s,237.67
4 eltlts s25,000.00 $soo.eg S25,300.68
5 L2/r175 $2s,@o.oo Sses.or s25,363.01
6 3ltlt6 s2s,000.00 S42s.34 52s,42s.94
7 6lLlL6 S2s,ooo.oo S48s.36 525,488.35
8 e/L176 $zs,ooo.oo Sss1.37 s25,55L.37
9 tzltlL6 s25,000.00 s613.70 S2s,613.70
10 3lLlL7 s25,000.00 Sozs.g¿ s25,675.34
LI 6/LlL7 s25,000.00 s738.36 Szs,Tgg.ge
T2 9ltlL7 Szs.ooo.oo s801.37 $25,901.37
L3 Lzltlt7 Szs,ooo.oo s863.70 $zs,gog.zo
L4 3/LlL8 $2s,ooo.oo $gzs.s¿ Szs,9zs.g+
.15 6ltlL8 $zs,ooo.oo s988.36 Szs,gga.go
L6 9ltlL8 s2s,000,00 s1,051.37 Sze,ost.gl
L7 LzhlL8 s25,oo0,oo S1,113.70 s26,113.70
18 3/Ute 525,ooo.oo s1,17s.34 s26,175.34



CERTIF'ICATE OF SERVICE

I hereby certi$ that the CONSENT JUDGMENT AND ORDER AS TO

DEFENDANT S,D. TRANSPORTATION SERVICES. LLC fïled through the ECF

system will be sent elecfronically to the registered participants as identified on the Notice

of Electronic Filing generated in connection with this document.

/s/ Marianne B, Ouinn

Date:July 1,2014


